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Conversion by a Holder of Security. — In general the right of a 
bailor to sue his bailee in trover depends upon the inconsistency of the 
bailee's acts with the existence of the bailment; such acts terminate 
the bailment and constitute actionable conversion. 1 However, when 
the bailee holds goods as security, tender by the bailor is obviously a 
condition precedent to his right to demand possession of his chattel. 2 
Accordingly, it would seem that only those acts which dispense with 
this condition revest in the debtor the immediate right to possession 
essential to an action in trover. The rights and liabilities of a common 
law lienor are well defined. He is entitled to perform one act, and one 
only, which if committed by an ordinary bailee would amount to an 
adverse assertion of ownership; he may actively assert his lien by 
insisting on a tender as a condition precedent to his obligation to 
redeliver. 3 Since, however, this right depends on his possession, lie 
loses it when possession is voluntarily relinquished. 4 Consequently, a 
sale or repledge by the lienor, 5 or an unqualified refusal by him to 
restore on demand, 6 dispenses with tender and revests in the owner 
the immediate right to possession. The rights of a pledgee, on the 
other hand, though concededly of greater extent, are difficult of exact 
definition. His interest may be assigned, and so the property pledged 
may be repledged for the same or a lesser amount; 7 and in some juris- 
dictions tender is necessary to entitle the pledgor to recover in trover 
from the pledgee, 8 or from a third party holding the goods by virtue 
of an unauthorized sub-pledge or sale. 8 This requirement seems 
questionable where the suit is against the original pledgee. The result 
is due, however, to a recognition of a so-called qualified property in 
the pledgee which his wrongful disposal of the pledge does hot- 
destroy. 10 

The rights and liabilities of the pledgee, it is submitted, are to 
be ascertained by an application of the principles of contract rather 
than those of property. By the contract of pledge redelivery by the 
pledgee is conditioned on payment or tender by the pledgor; 11 but it 
is elementary that certain acts by one contracting party may render 
unnecessary performance of a condition precedent by the other; 
tender is unnecessary if useless. 12 Therefore, where the pledgee has 
voluntarily disabled himself from delivering, upon performance of the 
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condition of tender, he may be deemed to have waived that condition. 13 
This apparently is the case when the pledgee destroys or consumes 
the goods pledged, or sells or repledges them for a time or amount 
exceeding that of the original pledge. 14 Such acts, therefore, since 
they dispense with tender, revest an immediate right of possession in 
the pledgor and so constitute a conversion. The liability of the pur- 
chaser or sub-pledgee, however, must rest on other grounds; the doc- 
trine of waiver can scarcely be extended to make his purchase from 
the pledgee, in itself, a conversion. Since the pledgee can rightfully 
assign his actual interest in the pledge, even when wrongfully pur- 
porting to assign more, 15 the purchaser is entitled to payment of the 
sum originally secured before relinquishing the pledge; and such pay- 
ment of necessity discharges the debt. 10 Accordingly, a tender and 
refusal have been properly held necessary to render the purchaser 
liable for conversion. 17 The courts, however, have failed to distinguish 
between the pledgee's liability and that of his vendee. A persuasive 
analogy is found where chattels are owned in common. A sale by one 
co-tenant, of the whole or a part of the common property, as exclusively 
his own, is a conversion, 18 as is a subsequent sale by his vendee. 10 But 
trover does not lie against the vendee when still in possession although 
he claims as sole owner, since he has by the sale acquired the interest 
of the co-tenant, his vendor. 20 

In a recent case. Swank v. Elwert (Ore. 1910) 105 Pac. 901, the court 
applied these principles to a chattel mortgage and allowed the mort- 
gagor to recover in trover against the mortgagee who had foreclosed 
irregularly, although no tender was made. Such a result is impossible 
in a jurisdiction where a chattel mortgage passes a conditional title. 21 
Where, however, as in Oregon, a chattel mortgage does not pass title 
but confers on the mortgagee the right to take possession on condition 
broken, the interest of a mortgagee lawfully in possession seems closely 
analogous to that of a pledgee. 22 Thus, negligence in caring for the 
mortgaged property does not constitute conversion, 23 nor does a claim 
of absolute title; 21 but an unauthorized sale renders the mortgagee 
liable in trover though no tender is made. 25 

Most jurisdictions which dispense with tender as a prerequisite 
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to an action in trover follow the earlier English rule 26 as to dam- 
ages and hold the measure thereof to be the difference between the 
value of the goods converted and the debt. 27 Conversely, the pledgor 
when sued for the debt may set off the value of the pledge. 28 Al- 
though on principle it is anomalous to allow a recovery in trover 
for anything less than the value of the goods converted, 29 yet as the 
action in substance sounds in contract 30 the courts apply the con- 
tract rule and allow recoupment as for claims growing out of the same 
transaction; 31 a rule convenient in practice. The same reasons 
apparently urge its adoption when a chattel mortgagee is sued for 
conversion. 32 This rule, therefore, seems properly to have been 
applied in the principal case. 



Tender Necessary to Discharge a Mortgage Lien. — At common 
law, payment or tender of payment by the pledgor, either at the day 
conditioned, or later, was sufficient to discharge the lien on the goods, 
provided the tender was refused. 1 In the case of a mortgage, the 
tender at the day, if refused, was a sufficient discharge, for it was a 
performance of the condition and the condition being complied with 
the lien was gone. 2 After the day, however, neither tender nor pay- 
ment had any effect, the title, by the non-performance at maturity, 
being absolutely vested in the mortgagee. 3 This distinction is largely 
based on the essential differences in the nature of a pledge and a 
mortgage. In the former, the title was at all times in the pledgor. 
The pledgee had possession simply, coupled sometimes with the power 
to sell. 4 In the latter, a mortgagor had only a right to redeem, the 
legal title being in the mortgagee, subject to divestment upon the per- 
formance of the condition. The modern tendency, however, has been 
to consider a mortgage, not so much a vested estate to be defeated on 
a contingency, but rather a mere security for the primary obligation, 
the debt. This view in effect prevails in most of the states of this 
country. The result is great confusion as to the effect of a tender 
after the law day. 

Of course, where the common law theory still obtains neither 
tender nor payment after the day of maturity is of any avail, the 
time for the performance having past, the mortgagor's only remedy 
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